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WALLER, PRESIDING JUSTICE, FOR THE COURT:
1. This goped aises from an automobile accident in Queens County, New York involving three
Covington County, Missssppi resdents and aNew Y ork corporation, Rockaway Commuter Line, Inc.
The Smith County Circuit Court denied Rockaway'smoationto dismissfor lack of persond jurisdiction, and
we granted permisson for Rockaway's interlocutory goped. Fnding no persond jurisdiction over

Rockaway inthe Sate of Missssppi and further finding that Rockaway did not waiveitsright to assart its



defense of lack of persond jurisdiction under Missssppi Ruleof Civil Procedure 12(b)(2), wereverseand
render ajudgment of dismissd in favor of Rockaway.

FACTS
2. Rockaway Commuter Line, Inc., a New York corporaion with no contacts with the State of
Misdssippi, owned acommuter van driven by Sylvan A. Callard. On November 5, 1994, that van driven
by Callard collided with avehide driven by Caralyn A. McSwain, aresident of Covington County, while
shewasin Queens New York. Indde the vehide, owned by John Denham, were John's mother, Ollie
Denham, and hisminor child, Raesne Denham. Al three occupants of the Denham vehide wereinjured,
and Ollie Denham later died asaresult of her injuries  Each of the Denhams is a resident of Covington
County.
3.  OnNovember 4, 1997, John Denham filed thiswrongful deeth suit in the Circuit Court of Smith
County againg Rockaway, Collard, and McSwain on behdf of thewrongful degth harrsof Ollie Denham
and for the injuries sudtained by Raesine Denham. McSwain then filed a cross-dam againgt Rockaway
and Collard.
4.  Rockaway wasserved with processby certified mail in November of 1997. On August 27, 1999,
nearly twenty-one months after being served with process, Rockaway filed an answver and defensesto the
complant, which induded aMation to Dismissfor Improper Sarvice of Process, aMation to Digmissor
to Change Venuefrom Smith County to New Y ork or in the Alternative to aProper County in Mississpp,
and aMation to Disgmissfor Lack of Persond Jurisdiction. Rockaway d<o filed an answer to the cross-
damof McSwain, assarting the same defenses and motionslisted abovein addition to other defensessuch

asuntimey sarvice of process



5.  Beforeruling on the motion to dismiss for lack of persond juridiction, the trid court dlowed a
Missssppi Rule of Civil Procedure 30(b)(6) depostion of Rockaway's representative, Dennis Harry.
Harry sated in his depostion that he had never been to Mississippi, and Rockaway had never done
busnessin Missssippi nor leased its vans to anyone who did businessin Missssppi.
6.  Thetrid court granted the mation to dismiss in favor of Rockaway but then entered an order
denyingthemationtwo dayslater. Thetrid court subsequently denied Rockaway'srequest for certification
for interlocutory apped. We granted Rockaway permission to bring thisinterlocutory apped. See Miss
R. App. P. 5.
ANALYSS

7. Rockaway rasesthreeissues on interlocutory apped. FHrs, whether Smith County has persond
juridiction over aNew York company for a car accident that injured Covington County residents in
Queens, New York. Second, if Smith County does not have persond jurisdiction over Rockaway,
whether Rockaway waived its persond jurisdiction defense by way of an untimdy response. Findly,
whether thetrid court hed theauthority to deny, without anintervening motion or any explangtion, amotion
to dismissthat it had previoudy granted. Sincewefind thefirgt and second issues digpoditivein thiscase,
we dedineto rule on thethird issue.

l. Personal Jurisdiction over Rockaway
18.  Wereview denovo quesionsof law. Doev. Stegall, 757 So. 2d 201, 204 (Miss. 2000). The
exerdsedf in personamjurisdiction over anonres dent defendant may beachieved pursuant toMissssppi's
long-armdatute. McCain Builders, Inc. v. Rescue Rooter, LL C, 797 So.2d 952, 954 (Miss. 2001)
(ating Miss Code Ann. 8 13-3-57 (Supp. 2000)). If aMissssppi court has persond jurisdiction over

a defendant based on our long-arm datute, the assartion of jurisdiction must then pass muster under the



condtitutiond limitation of the Due Process Clause of the Fourteanth Amendment. McCain Builders,
Inc., 797 So. 2d at 954.

9.  Inorder for the long-am datute to aoply, the nonresdent corporation over which persond
jurisdiction is sought must be a corporation which is not qualified to do busnessinthisstate. Miss Code.
Ann. 8§13-3-57 (Rev. 2002). If thet condition is stisfied, the long-arm datute authorizes in personam
jurisdictionwhere: (1) the nonresident made acontract with aresdent of thisstateto be parformedinwhole
or inpatinthisgate (2) the nonresdent committed atort inwholeor in part inthisdate againg aresdent
or nonresdent of this date; or (3) the nonresdent did business or performed any character of work or
Fviceinthisdae Id.

110. Rockaway is not qudified to do busness in Missssppi and, therefore, meats the threshold
requirement for coverage under the long-arm satute. However, thereis no evidence in the record which
demondrates that Rockaway has acted in such away asto be brought under the contract, tort, or "doing
busnessin® provisons of the long-arm datute. Therefore, there is no need to go into the analys's under
the Fourteenth Amendment, because there is no long-arm juristiction over Rockaway anywhere in the
Sae of Missssppi, much lessin Smith County.

. Whether Rockaway Waived its Rule 12(b)(2) Defense by Filing
an Untimely Answer

11. Denhamatempts to dter the substance of Rule 12(h) when he argues that "Rule 12(h) of the
Mississippi Rules of Civil Procedure states that the defense of lack of persond jurisdiction iswaived if not
mede by motion or answer filed within thirty days after sarvice of process or an extengon thereof under
Rule 12(a)." According to Rule 12(h)(1), Rule 12(b)(2) defenses may bewaived "(A) if omitted from a

moation in the drcumgtances destribed in subdivision(g), or (B) if it isnether made by amation under this



rule nor induded in a regponsive pleading or an amendment thereof permitted by Rule 15(a) to be mede
asamatter of course”" Miss R. Civ. P. 12(h)(D)(A) & (B).!

112.  If the defendant makes no prdiminary mation or if a defense is unavalddle a the time he firg
moved, heis not susceptible to awaiver argument by the plaintiff and may present aRule 12(b)(2) through
Rue 12(b)(5) defense as long asiit is induded in the responsve pleading. 5C Charles Alan Wright &
Arthur R. Miller, Federd Practice & Procedure Civil 3d 8§ 1391, a 506 (2004) (citing Media
Duplication Servs., Ltd. v. HDG Software, Inc., 928 F.2d 1228 (1« Cir. 1991). However, some
courts have recognized drcumstances where the defense of lack of persond jurisdiction may be waived
asaresultof inaction. Mass. Mut. Life Ins. Co. v. Woodall, 304 F. Supp. 2d 1364, 1369-70 (S.D.
Ga 2003) (citing Datskow v. Teledyne, Inc., 899 F.2d 1298, 1303 (2d Cir. 1990) (holding, incase
where defendant participated in litigation without questioning persond juridiction prior to giving answer,
that "[a dday in chdlenging persond jurisdiction by mation to dismisshasresulted inwaiver, even where,
ashere, the defensewas assarted inatimdy answer™); Schwartz v. M/V Gulf Supplier, 116 F. Supp.
2d 831, 835 (SD. Tex. 2000) (finding, in case where defendant complied with procedurd requirements
of moation, defendant nonethdess walved persond jurisdiction defense by waiting nine months to bring
motion, during which it engaged in considerable amount of pretrid activity); 5C Wright & Miller, Federd

Practice & Procedure Civil 2d § 1391, a 515-16 (Supp. 2003) ("[A] party can be held to have waived

The purposes behind Federd Rule of Civil Procedure 12(b) defenses provide guidance in the
inquiry into our own Rule 12(b). The essence of the ruleis that "you may put everything you havein the
answer, but you have the option to a certain extent of making motions rasing any one or more of these
[seven] defenses which Rule 12(b) enumerates, then following later with an answer.” 5B Charles Alan
Wright & Arthur R. Miller, Federd Practice & Procedure Civ. 3d 8 1342, a 25 n.5 (2004) (quoting
Pdmer D. Edmunds The New Federal Rules of Civil Procedure, 4 J. Marshdl L.Q. 291, 303
(1939)). Inthiscase, Rockaway chosethe former option.

5



aRule12(h)(1) defensethrough conduct, such asextendve participation in thelitigation of the merits, even
if theliterd requirements of Rule 12(h)(2) havebeen met ... . .")).

113.  Basad onhiseroneousinterpretation of Rule 12(h), Denham arguesthat infailing to mest thethirty-
day answer requirement of Rule 12(a), Rockaway Smultaneoudy waived the persond defensssit brought
dongwithitsuntimely answer. However, Rule 12(h), not 12(a), governsthewaiver of defenses. Although
Rule 12(h) doesprovidefor certain circumsancesin which adefense may bewaived, it crestesno overlgp
between the Rule 12(a) thirty-day answer requirement and any defenses which may be coupled with an
untimely answer. Theonly connection between Rockaway'sanswer and itsRule 12(b)(2) defensewasthe
mere fact that they were brought a the sametime. They are otherwise governed by different rules

14. Rockaway has done nothing under Rule 12(h) to surrender its right to object to persond
juridiction. It could not haveviolated Rule 12(h)(1), becauseit never made any pre-answer motions, and
whenit did giveitsanswer, it induded the mation to dismissfor lack of persond juridiction. Furthermore,
Rockaway's inaction is distinguishable from the conduct of the defendants in the cases and secondary
authority cited by Woodall. The dited authority makes dear thet a defendant who complies with the
procedura requirements of Rule 12(h)(1) runs the risk of waving his Rule 12(b)(2) defense only if he
engagesin extendve pretrid adtivity before bringing the motion to dismissfor lack of persond jurisdiction.
However, inthiscase, Rockaway did not participatea dl in thelitigation before bringing the Rule 12(b)(2)
moation dong with its answer.

115. Therefore, regardiess of how long Rockaway waited to answver Denham, we reed Rule 12(h)(2)
asit was written and dedline to adopt Denham's amhitious interpretetion of it.

CONCLUSION



116. Rockaway isnot subject to persond jurisdiction in the State of Mississippi, and it did not waive
itsRule 12(b)(2) defense of lack of persond jurisdiction. Wetherefore reversethejudgment of the circuit

court denying Rockaway's motion to dismiss, and we render a



judgment dismissing without prgjudice the complaint, cross-dam, and action asto Rockaway for lack of
persond jurisdiction.
117. REVERSED AND RENDERED.

SMITH, CJ., COBB, P.J., CARLSON AND DICKINSON, JJ., CONCUR.
EASLEY, J., DISSENTSWITHOUT SEPARATEWRITTEN OPINION. DIAZ, GRAVES
AND RANDOLPH, JJ., NOT PARTICIPATING.



